
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

   CASE NO:PFA/KZN/129/98   

In the complaint between: 

 

T W C          First Complainant 

D M               Second Complainant 

J C          Third Complainant 

G T         Fourth Complainant 

A H          Fifth Complainant 

 

and  

 

Rentokil Pension Fund       First Respondent 

D V R               Second Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  

 

 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act of 1956. 

 

The complaint concerns the distribution of pension benefits payable by the first 

respondent in terms of section 37C of the Pension Funds Act of 1956 as a 

consequence of the death of the late D W C (the deceased).  The complainants 

take issue with the first respondent=s decision to distribute the benefits and allege 

that certain disputes of fact and law have arisen between themselves and the 

respondents in relation to the distribution of the benefits.  Accordingly, the 
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complaint falls within the definition of a complaint in terms of section 1 of the 

Pension Funds Act of 1956 in that it relates to the administration of a fund and 

alleges that a dispute of fact or law has arisen in relation to the fund between the 

fund or any other person and the complainants and further that the decision of 

the first respondent to distribute the benefits in terms of section 37C was an 

improper exercise of its powers under the Act. 

 

The first to fourth complainants are the adult major children of the deceased. 

 

The fifth complainant is the former wife of the deceased who was divorced from 

him in April 1988. 

 

The first respondent is the Rentokil Pension Fund, a pension fund as defined in 

section 1 of the Pension Funds Act of 1956, and duly registered in accordance 

with the provisions of the Act. 

 

The second respondent is an adult male who lived in a committed and 

monogamous, homosexual relationship with the deceased for a period of five 

years, until the death of the deceased in October 1997. 

 

The complainants lodged a written complaint with the office of the Pension Funds 

Adjudicator under cover of a letter dated 19 August 1998.  It is common cause 

between the parties that the complainants have complied with the provisions of 

section 30A(1) of the Pension Funds Act which require the complainants to lodge 

a written complaint with the pension fund before lodging with the Pension Funds 

Adjudicator. 

 

After an exchange of correspondence, consisting of a number of letters, affidavits 

and other documentation, I met with the legal representatives of the complainants 

and the respondents at my offices in Cape Town on 22 October 1998.  The hearing 

was of an informal nature.  The complainants were represented by Mr Johnathan 

Carr of Johnathan Carr & Company, attorneys of Pietermaritzburg.  The first 
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respondent was represented by Mr Lawrence Helman of Sonnenberg, Hoffman & 

Galombik, attorneys, Cape Town.  The second respondent was represented by Mr 

P M Russell of Matz Watermeyer, attorneys, Cape Town.  The deceased=s estate 

was represented by Mr Clive Valentine of Valentine & Associates, attorneys, Cape 

Town. 

 

None of the parties adduced oral evidence under oath.  In determining this matter, 

therefore, I have relied exclusively on documentary evidence and the 

submissions put to me in writing and orally. 

 

It is recorded that during the course of the proceedings the parties agreed to be 

bound by the provisions of this determination and that this determination shall be 

final and binding and in full and final settlement of all claims of whatsoever nature 

arising between the complainants and the respondents in relation to the 

deceased=s estate and his pension benefits. 

 

Having completed my investigation, I have determined the complaint, as stated, 

with the consent of the parties.  These are my reasons. 

 

Background to the complaint 

 

The deceased was married to the fifth respondent for a number of years until their 

divorce on 28 April 1988.  There were four children of the marriage, all of whom 

are now majors, and who are the first to fourth complainants in this matter. 

 

In October 1992 the deceased met the second respondent and entered into a 

monogamous homosexual relationship with him which endured until his death in 

October 1997. 

 

According to the second respondent, he and the deceased lived in a relationship 

of mutual dependency and ran a shared and common household.  From the 

outset of their relationship they pooled their resources and basically conducted 
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their relationship, to all intents and purposes, as a marriage in community of 

property.  In March 1995 they jointly purchased a home in George, Western Cape, 

where they lived until March 1996 when changing circumstances brought about 

their decision to relocate to Cape Town.  The most important factor in this regard 

was the fact that the deceased=s health began to deteriorate rapidly as a result of 

the fact that he had contracted full-blown Acquired Immune Deficiency Syndrome 

(AAIDS@). 

 

Prior to August 1995 the second respondent worked as a hairdresser.  In August 

1995, as a consequence of the deceased=s illness further deteriorating, the 

second respondent gave up work in order to furnish care and attention to the 

deceased.  At this stage the deceased was receiving a disability income in terms 

of the first respondent=s rules.  The second respondent was able to supplement 

this income by doing certain part time work from home. 

 

The second respondent is HIV positive and is currently suffering from full-blown 

Acquired Immune Deficiency Syndrome (AAIDS@). 

 

In April 1996 the deceased was approached by the trustees of the first respondent 

to nominate a beneficiary to receive his benefits in terms of the fund rules.  The 

deceased duly nominated the second respondent as his beneficiary to receive all 

the benefits payable by the first respondent upon his death. 

 

In June 1997 the deceased drew up a Will without the benefit of legal advice.  In 

terms of the Will the deceased nominated the second respondent as his sole and 

universal heir to his entire estate.  In the Will he recorded his desire that the 

second respondent should pay to each of his children an amount of R10 000.00 

and amount of R2 000.00 to each of his grandchildren out of the proceeds of his 

estate.  As already mentioned, the deceased died in October 1997. 

 

Mr Valentine has furnished me with information indicating that the deceased=s 

estate is insolvent. 
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On 30 January 1998 the trustees of the first respondent, having investigated and 

given due consideration to the circumstances of the dependants and/or nominees 

of the deceased, decided to make payment of his pension benefits in the amount 

of R338000.00, after a deduction of certain advances, to the second respondent.  

The complainants challenge this decision as not being in accordance with the 

provisions of section 37C of the Pension Funds Act of 1956. 

 

In their submissions before me, the trustees have conceded that they failed to 

give proper consideration to the financial circumstances of the dependants other 

than the second respondent.  Hence, they are agreeable that their decision be 

overturned and  substituted by an order of this tribunal. 

 

The complaint 

 

The first four complainants essentially allege that they were dependants of the 

deceased and that they are entitled to an equitable portion of the death benefit 

payable by the first respondent.  They have all furnished me with affidavits 

detailing their financial circumstances. 

 

The fifth complainant claims an amount of R81 377.00 being amounts owed to her 

by the deceased in respect of child maintenance, housing subsidy payments and 

personal loans, together with interest. 

 

The first complainant further proposes a distribution of the death benefit to the 

total exclusion of the second respondent and maintains that it would be equitable 

for the  benefit to be paid between the four children of the deceased and the 

deceased=s former spouse. 

 

The financial and material circumstances of the parties 

 

The first complainant is a 24 year old adult, married male with two children.  He 
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has been unemployed since 3 June 1998.  He does not have any savings of his 

own and finds himself in a difficult financial situation.  He has monthly 

commitments in the amount of R6700.00 and has debts to the tune of more than 

R50 000.00. 

The second complainant is a adult married female with two young children.  She 

too is unemployed.  Her husband earns a gross salary of R4500.00 a month.  This 

is the total amount of the income for the joint household.  She avers that the total 

monthly expenditure for her household is the amount of R5954.00. 

The third complainant is an adult female single mother with one child.  She earns 

a monthly nett salary of approximately R2000.00 per month.  In addition she 

receives an amount of R600.00 per month maintenance from her child=s father.  

Her monthly expenses amount to R4200.00. 

 

The fourth complainant is an adult married female residing in Scotland.  She is 

unemployed and expecting her first child.  The combined family income is ,1200 

sterling.  The monthly expenditure of the family amounts to ,1540. 

 

As already discussed, the fifth complainant is the deceased=s former spouse.  For 

reasons which shall become apparent presently, it is unnecessary to discuss her 

financial circumstances. 

 

The second respondent, the deceased=s same sex partner, is unemployed and as 

already mentioned gave up work to nurse the deceased in the period leading up 

to his death.  After the deceased=s death, his financial situation has deteriorated 

and he is suffering from full-blown AIDS.  He has no qualifications or expertise in 

any area and claims to have found it extremely difficult to obtain gainful 

employment.  At the hearing, his attorney submitted an affidavit by Dr I P van der 

Westhuizen.  Dr van der Westhuizen attests that he is a medical doctor in private 

practice, specialising in HIV and has practised medicine for the past ten years.  

He confirms that the second respondent is an AIDS sufferer and confirms that the 

second respondent=s condition is such that he is in urgent need of medical 

treatment and that such treatment would both ease his symptoms and drastically 
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increase his life expectancy.  Without appropriate medical treatment, it is likely 

that the second respondent shall not survive for more than 2 years at the most.  

The cost of the appropriate medication and treatment (Atriple therapy@) would be 

between R50 000.00 and R80 000.00 per year. 

 

Analysis of the evidence and argument   

 

This complaint falls to be disposed of on a proper interpretation and application 

of section 37C of the Pension Funds Act of 1956. 

 

The relevant portion of section 37C is as follows: 

 
(1) Notwithstanding anything to the contrary contained in any law or in the 

rules of a registered fund, any benefit payable by such a fund upon the 

death of a member, shall subject to ta pledge in accordance with section 

19(5)(b)(i) and subject to the provisions of sections 37A(3) and 37D, not 

form part of the assets in the estate of such a member, but shall be dealt 

with in the following manner: 

 

(a) If the fund within twelve months of the death of the member 

becomes aware of or traces a dependant or dependants of the 

member, the benefit shall be paid to such dependant or, as may be 

deemed equitable by the board, to one of such dependants or in 

proportions to some of or all such dependants; 

 

(b) If the fund does not become aware of or cannot trace any 

dependant of the member within twelve months of the death of the 

member, and the member has designated in writing to the fund a 

nominee who is not a dependant of the member, to receive the 

benefit or such portion of the benefit as is specified by the member 

in writing to the fund, the benefit or such portion of the benefit shall 

be paid to such nominee: Provided that where the aggregate 

amount of the debts in the estate of the member exceeds the 

aggregate amount of the assets in his estate, so much of the benefit 
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as is equal to the difference between such aggregate amount of 

debts and such aggregate amount of assets shall be paid into the 

estate and the balance of such benefit or the balance of such 

portion of the benefit as specified by the member in writing to the 

fund shall be paid to the nominee. 

 

(bA) If a member has a dependant and the member has also designated 

in writing to the fund nominee to receive the benefit or such portion 

of the benefit as is specified by the member in writing to the fund, 

the fund shall within twelve months of the death of such member 

pay the benefit or such portion thereof to such dependant or 

nominee in such proportions as the board may deem equitable:  

Provided that this paragraph shall only apply to the designation of a 

nominee made or after 30 June 1989: Provided further that, in 

respect of a designation made on or after the said date, this 

paragraph shall not prohibit a fund from paying the benefit, either to 

a dependant or nominee contemplated in this paragraph or, if there 

is more than one such dependant or nominee, in proportion to any 

or all of this dependants and nominees. 
 

The section has to be read in conjunction with the definition of a dependant in 

section 1 of the Act.  This reads:- 

 
ADependant@, in relation to a member, means -  

 

(a) a person in respect of whom the member is legally liable for maintenance; 

(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person - 

(i) was, in the opinion of the board, upon the death of the member in 

fact dependent on the member for maintenance; 

(ii) is the spouse of the member, including a party to a customary 

union according to Black law and custom or to a union recognised 

as a marriage under the tenets of any Asiatic religion; 

(iii) is a child of the member, including a posthumous child, an adopted 
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child and an illegitimate child: 

(c) a person in respect of whom the member would have become legally liable 

for maintenance, had the member not died. 
 

In van der Merwe v The Southern Life Association Ltd (PFA/WE/21/98) I 

commented extensively on the reach of section 37C. 

 

In applying this provision the trustees of a fund are obliged to identify the class of 

dependants and then to distribute the pension benefits payable on death 

equitably. 

 

It is clear from the provision of paragraph (b)(iii) of the definition of a dependant 

in section 1 of the Act that the first four complainants are dependants of the 

deceased for the purposes of section 37C of the Act in that each of them is a child 

of the member in respect of whom the member was not legally liable for 

maintenance. 

 

It is equally clear that the fifth respondent is not a dependant in that she was not 

married to the deceased nor did she receive any maintenance from the deceased. 

 She expressly waived any claim she had against the deceased for personal 

maintenance in the divorce order handed down by the High Court in 1988.  Mr 

Carr, however, based his claim on behalf of the fifth respondent on the provisions 

of section 37C(1)(b).  Relying on the proviso to section 37C(1)(b) he argued that 

where the aggregate amount of the debts in the estate of the member exceeded 

the aggregate amount of the assets in the estate, the trustees were obliged to 

liquidate the estate to meet the claims of the creditors, of which the fifth 

respondent was one of the most significant. 

 

Mr Carr=s argument takes the proviso to section 37C(1)(b) out of context.  Section 

37C(1)(b) governs the situation where the trustees of the pension fund cannot 

trace a dependant, but the member has nominated a beneficiary.  In the absence 

of dependants, a nominated beneficiary is the only person likely to gain from the 
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distribution of the death benefit.  In this event the benefits are payable to the 

beneficiary in terms of the nomination, unless the deceased=s estate  is insolvent. 

 In which case the nominated beneficiary=s entitlement will be reduced by the 

amount needed to balance the assets and liabilities in the estate.  The proviso 

does not apply where there are dependants, as in the present matter. 

 

This interpretation is supported by the policy and purpose of section 37C as 

whole.  The aim of section 37C is to limit a pension fund member=s  freedom of 

testation in relation to his pension benefits.  Pension benefits accumulate 

favourably as a consequence of advantageous tax treatment of contributions to 

the fund.  In return the state hopes to ensure that there are fewer persons 

dependent on it for social security.  For this reason the legislature has given 

preference to dependency over freedom of testation.  Therefore, pension benefits 

are excluded from the estate of a deceased and are applied to provide for the 

deceased=s dependants.  Where there are  no dependants the pension benefit can 

devolve entirely on a nominated beneficiary.  In which event, by virtue of the 

proviso, the beneficiary falls to compete with the creditors of the deceased where 

the estate is insolvent.  In other words, the creditors of the deceased are 

preferred to a nominated beneficiary when the deceased=s estate is insolvent and 

the deceased has no dependants. 

 

This is not the situation in this case.  While the deceased=s estate may be 

insolvent, he did have dependants (as defined in the Act) and the trustees are 

obliged to distribute the benefit exclusively to the dependants and nominated 

beneficiary.  Hence, there is no obligation to transfer any portion of the benefit to 

the insolvent estate and the fifth respondent has no claim to the pension benefits 

by virtue of being neither a dependant nor a nominated beneficiary.  The fifth 

respondent is a creditor of the insolvent deceased estate. 

 

As already discussed, the deceased designated in writing the second respondent 

as a nominee to receive the entire amount of the benefit.  As a consequence, the 

provisions of section 37C(1)(bA) arguably may govern the distribution of the 
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benefit in this matter.  This provision provides that where there is a nominated 

beneficiary and there are also dependants, the beneficiary basically joins the 

class of dependants for the purpose of the equitable distribution of the benefit.  

The benefit must be distributed in such proportions as the board of trustees 

deems equitable.  

In my view, because I consider the second respondent to fall within the definition 

of a dependant, it was strictly speaking unnecessary for the deceased to 

nominate the second respondent as a beneficiary.  Nevertheless, given prevailing 

attitudes towards same sex relationships, one imagines the deceased made the 

nomination out of abundant caution to ensure that the second respondent shared 

in the benefit. 

 

In van der Merwe v The Southern Life Association Ltd I interpreted the provisions 

of paragraph (b)(i) to be broad enough to permit trustees to include same sex 

partners within the category of dependants.  A more purposive and contextual 

interpretation of paragraph (b) reveals that the purpose of the legislature in 

enacting the provision was to broaden the category of persons entitled to share 

in death benefits by including persons involved in relationships which the law 

traditionally does not accept as constituting legal dependency.  The provision has 

the progressive aim of recognising that modern society is tolerant of 

relationships besides the nuclear family arrangements sanctioned by the 

common law.  The test in this regard is whether the parties lived in a relationship 

of mutual dependence and ran a shared and common household.  It is common 

cause in this matter that the second respondent ran a shared and common 

household and lived in a relationship of mutual dependence with the deceased. 

 

Such an interpretation is in keeping with the spirit of the Bill of Rights which I am 

obliged to promote in terms of section 39(2) of the Constitution.   

 

Section 39(2) of the Constitution provides: 

 
When interpreting any legislation and when developing the common law or 



 
 

12

customary law, every court, tribunal or forum must promote the spirit, purport and 

objects of the Bill of Rights. 
 

Section 9 of the Constitution, provides inter alia that neither the state nor any 

person may unfairly discriminate directly or indirectly against anyone on the 

grounds of marital status or sexual orientation.  In Langemaat v Minister of Safety 

and Security & Others 1998 (3) SA 312 T, Roux J held that the stability and 

permanence of same sex relationships is no different from that of married 

couples.  Both types of union are deserving of respect and protection.  The 

learned judge commented: 

 
If our law does not accord protection to the type of union I am dealing with, then I 

suggest it is time it does so.  This is how I understand what section 39(2) of the 

Constitution has in mind. 
 

When interpreting section 37C read with section 1 of the Pension Funds Act, I am 

obliged to give effect to the value contained in section 9 of our Bill of Rights that 

homosexual unions in appropriate circumstances should enjoy the same status, 

rights, benefits and responsibilities of a heterosexual union. 

 

For that reason, I am satisfied that the second respondent was a dependant of the 

deceased as well as his nominated beneficiary.  Insofar as there may be an 

argument that section 37C creates a hierarchy of dependants and beneficiaries in 

favour of dependants, I incline to the view that the second respondent=s status is 

equivalent to that of a widowed spouse. 

 

On this basis, the dependants among whom the death benefit must be distributed 

are the first four complainants and the second respondent.  The trustees, thus, 

had an obligation to distribute the benefit equitably amongst these five persons, 

in accordance with the provisions of section 37C(1)(a). 

 

Section 37C does not specify any criteria to assist a board of trustees in the 
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exercise of its discretion to distribute the benefit, other than to require the board 

to act equitably.  In order to act equitably, the fund should have regard to a basket 

of factors including (but not limited to):- 

 

the age of the parties; 

 

the relationship with the deceased; 

 

the extent of dependency; 

 

the financial affairs of the dependant; and 

 

the future earning potential and prospects of the dependants. 

 

The needs of each dependant should be properly weighed and considered with 

reference to all the relevant considerations to be taken into account before the 

decision to distribute is made.  It is not essential for each dependant or 

nominated beneficiary to share in the distribution.  One or two dependants may 

benefit to the exclusion of all other dependants and nominees. 

 

The trustees concede that they failed properly to consider the needs of the 

deceased=s children and appear to have been much influenced by the deceased=s 

relationship with the second respondent and further by the medical condition of 

the second respondent.  They also appear to have given significant weight to the 

deceased=s last Will and Testament.  In his Will the deceased makes it plain that 

the second respondent should inherit all his belongings and life assurance 

benefits in total.  However, he directs the second respondent to give each of his 

children R10 000.00. 

 

Clause 5 of the Will reads: 

 
Under no circumstances is the money mentioned above to go to anyone else or 
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anywhere else.  I insist that this clause be strictly adhered to according to my last 

wishes and that D V R is not exploited or denied ownership of said money and 

belongings.  If any party sees fit to interfere with my instructions in this regard I 

would deem such action as prejudicial and disloyal to my memory and the 

contents of this Will which have been written in sound mind and without influence 

from any other party. 
 

As previously stated, the intention of section 37C is to give preference to 

dependency above the freedom of testation.  Death benefits payable by a pension 

fund therefore do not form part of the assets of the deceased=s estate.  Hence the 

deceased may not bequeath them to his heirs or legatees in terms of his Will.  

Nevertheless, in taking a decision to distribute the benefits equitably it is 

permissible for trustees to have regard to the deceased=s wishes as a relevant 

consideration to be weighed and balanced against all other relevant 

considerations.  The terms of the deceased=s Will, in my view, confirm that the 

deceased desired his partner to lead a dignified  life in his efforts to cope with the 

same disease which caused the deceased=s own death.  This fact, and the fact 

that the second respondent is indeed suffering from full-blown AIDS, justify the 

trustees= decision to give him preferential treatment. 

 

While I accept that the deceased=s children are equally in financial hardship, there 

is a reasonable possibility that their financial difficulties are of a temporary 

nature.  They are all young, in good health and have reasonable prospects and 

earning potential.  After some negotiation between the trustees and the legal 

representatives it was agreed that a portion of the benefit should be distributed to 

each complainant and the deceased=s grandchildren in accordance with the 

deceased=s wishes, but also taking account of the fact that the first and third 

complainant are in greater financial need than the other complainants.  As the 

amounts for distribution have been agreed, it is not necessary to fully traverse 

their competing claims and interests.  

 

All the parties further agreed that should the second respondent meet an early 
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death prior to the exhaustion of his portion of the benefit, it would be just for any 

remaining monies to be paid for the benefit of the first to fourth complainants.  

Accordingly, I shall direct the portion of the benefit payable to the second 

respondent to be held in trust with the object of meeting his living and medical  

expenses.  On death of the second respondent the trustees shall be obliged to 

distribute any remaining balance to the first to fourth complainants. 

 

 

Relief 

 

The order of this tribunal is as follows: 

 

1. The first respondent is directed to make payment of the following amounts 

to the stipulated complainants on or before 6 November 1998: 

 

1.1 First complainant   - R25 000 (Twenty five thousand 

rand) 

 

1.2 Second complainant  - R10 000 (Ten thousand rand) 

 

1.3 Third complainant   - R25 000 (Twenty five thousand 

rand) 

 

1.4 Fourth Complainant - R10 000 (ten thousand rand) 

 

2. The first respondent is further directed to pay on or before 6 November 

1998 an amount of R2000.00 (two thousand rand) in respect of each 

grandchild of the deceased to the parent having legal rights of custody in 

relation to such child to be used for the maintenance of the child. 

 

3. The first respondent is directed to establish and constitute a trust for the 

purpose of administering the remaining portion of the deceased=s pension 
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benefit for the welfare and advantage of the second respondent.  The terms 

of the trust shall provide for the distribution on the death of the second 

respondent of any remaining monies to the first, second, third  and fourth 

complainants.  The terms of the trust shall be subject to the approval of the 

Pension Funds Adjudicator. 

 

4. The first respondent is directed to pay the balance of the deceased=s 

pension benefit, after deduction of the amounts specified in Clause 1 and 2 

above to the trust established under Clause 3, to be administered in 

accordance with its terms, within 7 days of the establishment of the trust. 

5. It is declared that the second respondent shall have the right prior to the 

establishment of the trust to apply to the first respondent for payment of 

monies to meet his living and medical expenses.  Such payments shall be 

subject to the approval of the Pension Funds Adjudicator. 

 

DATED AT CAPE TOWN THIS 26TH DAY OF OCTOBER 1998. 

 

................................................... 

John Murphy 
PENSION FUNDS ADJUDICATOR  


